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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of ! )
HEATI NG EQUI PVMENT MANUFACTURI NG COVPANY
Appear ances:

For Appel | ant :Juli an St ern, Attorney at Law, and
Peter Helns, Certified Public Accountant

For Respondent: Crawford H Thomas, Associate Tax Counse

Thi s agpeal,is made pursuant to Section 26077 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board in denying the claim of Heating Equi pnent Manufacturing

Company for refund of franchise tax I1n the amount of $2,780.28
for the taxable year ended February 28, 1957.

Appel I ant, now di ssol ved, was a corporation in the business
of manufacturing various types of furnaces. Frederick Anderson
owned fifty percent of the outstanding stock of Appellant and
John Baeza owned the remaining fifty percent.

On June 8, 1956, Anderson and Baeza entered into an Agree-
ment and Plan of Reorganization with Pacific Industries, Inc., a
California corporation. On Cctober 8, 1956, pursuant to the plan
Anderson and Baeza exchanged all of the.sIock of Appellant for
approxi mately one mllion shares of Pacific Industries, Inc.
Anderson and Baeza divided the Pacific Industries stock equally
between thenselves. At the same time, and as a part of the same
transaction, Anderson and Baeza exchanged all the stock which
they owned in another corporation, San Carlos Mnufacturing
Conpany, for nmore stock in Pacific Industries. As a result of
both of these transactions, Anderson and Baeza together ended up
with a twenty-eight percent interest in Pacific Industries.

Ten days iater, Pacific's directors elected to dissolve

pel lant and San Carlos and shortly thereafter the directors o f
the latter conpanies voted to dissolve. On Cctober 31, 1956,
Appel l ant and San Carlos transferred all of their assets to
Pacific Industries in conplete liquidation. The stock of the two
corporations was turned in and canceled. Certificates of w nding
up and dissolution were filed with the Secretary of State on
Decenber 11, 1956. \

Thereafter, the businesses fornerly oPerated by Appel | ant

and San Carlos were operated as divisions of Pacific Industries.
Ander son and Baeza became vice-presidents of Pacific Industries
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and acted as general managers of the businesses which they had
formerly operated under the ownership of the other corporations.

Appellant filed a claimfor refund on January 16,1957,
based on Section 23332 of the Revenue and Taxation Code whi ch
provides that if a taxpayer is dissolved durln% the taxable year
It shall pay a tax only for the nonths of the taxable year which
precede 'the effective date of such dissolution, Section 23332
rovides further that the abatenent shall not be allowed if the
axpayer is dissolved 'pursuant to a reorganization, consolidation,
or merger. The question on this appeal is whether the transaction
in this case was a reorganization under -Section 23251 which-.
defines "reorganization" as the word is-used in Section 23332.

Section 23251 during the period in question read as foll ows:

"The term 'reorganization' as used in this chapter neans
(a) a transfer by a bank or corporation of al!. or a sub-
stantial portion of its business cr property to anot her
bank or corporation if inmediateiy after the transfer
the transferor or its-stockholders cr both are in con-
trol of the bank or corporation to which the assets

are transferred; or (b) a nere change in identity,
formor place of organization however effected; or (c)
a merger or consolizZation; or (d) a distribution in
l'iquidation by a bank or corporation of all or a sub-
stantial portion of its business or property to a

bank or corporation stockhol der, and the bank or cor-
poration stockhol der continues all or a substanti al
portion of the business of the |iquidated bank or
corporation. As used in this section the term

‘control' nmeans the ownership of at least 80 percent

of the voting stock and at |east 80 percent of the

total nunber of sharzs of all other cFasses of stock

of the bank or corporaticn."

Respondent contends that this case falls wthin the meaning
of "reorganization" as defined in either (c) or (d).

I n_San_Joaquin G nning Co. v._McColgan, 20 Cal . 2d 254, the
California Supreme Court held that @ bread | Nterpretation should
be given to the word Mmergert as used in the predecesscr of the
above-quoted section. At that tinme, the statute had no provision
equi val ent to subdivision (d) of the section hzre involved. The
court concluded that a nerger occurred when, under a plan of
| iquidation, a wholly-owned subsidiary transferred itS assets to
its parent corporation and dissolved. ~ As authority for its con-
clusion, the Court relied upon Federal decisions. construing a
simlar statute. (Section 112 of the Revenue Act of 1928.
Predecessor and successor sections ware the same prior to Revenue
Act of 1934.)
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It has been stated by the Federal courts that "a nerger
ordinarily is an absorﬁtlon by one corporation of the properties
and franchises of another whoSe stock it has acquired. The
merged corporation ceases to exist, and the nerging corporation
al one survives." (Cortland Specialty Co. v. Conmmssioner, 60 Fed.
2d 937, cert. den., 288 U S. 599; Fisher v. Conm ssioner, 108
Fed. 2d 707, cert. den., 310 U S. 827.7 It is apparent that this
definition applies literally to the situation before us.

~The courts have treated as mergers a variety of procedures
by which one-corporation acquires all or substantially all of the
aSsets of another, including situations outside of the strict
wording of the above definition, that is, situations where the
transferee acquires no stock in the transferor. The prinary
requisite established by the Federal cases is that in order to
constitute a--merger, the forner owners nust retain a proprietory
interest in the transferee, representing a substantial part of
the value of the thing transferred. The continuing interest need
not constitute or even closely approach a majority or controlling
interest in the transferee. (See Nelson C. v. Hélveringn ,296
U, S. 374; 'Héivering v.M nnesota Tea Co., 296 U. S. 378; Miller
v. Conm sSiioner, 8L Fed.2d 41&: -PUl NAlLw- U & ..} Fed. 2d
721; John S. Wodard, 30 B.T.A. 1216; 173 A.L.R. 912. Cf.
PinelTas Tce & Cold Storage Co. v. Commissioner, 287 U S. 462;
LeTulle v. Scofield, 308 U. S. 415.)

~_Appel l ant has ar?ued that the intermediate steﬂ by whi ch
Pacific acquired the stock from Anderson and Baeza should be
ignored and that the entire transaction should be regarded as a
purchase of assets b{ Pacific, citing Kimbell-Diamond MIIling Co
V. Commissioner, 187 Fed. 2d 718. But even If this argunent has
nerit, the transaction would constitute the acquisition of assets
for stock, thus preserving a continued interest on the part of

the sellers, and not, as in Kinbell-D anond, a purchase of assets
for cash. As may be seen froman examnation of the Federal cases
previously cited, this would not destroy the character of the
nsaction as a nerger.

It does, indeed, appear that Pacific's ultinmate purpose was
to acquire assets in exchange for stock. The purpose of Anderson
and Baeza-was quite apparently to conbine their businesses wth
Paci fic and to exchange their interests in their businesses for
smal | er interests, proportionate to the value of the transferred
assets, in a larger business. This would seem to constitute a
reorgani zation both in purposendninizfifect. .

~pppel I ant has cited Andersen-Carlson Manufacturing Co. v.
Franchise Tax Board, 132 Cal. App. 2d 825. There the taxpayer
corporation was Indebted to another company, Rome cable corBora-
tron. The taxpayer entered into a contract with Rone whereby
Rome | oaned the taxpayer a substantial additional amunt and Rone
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was granted an option to purchase all the assets of the taxpayer
in exchange for the issuance of a certain nunber of shares of =~
Rome stock and the assunption of. all of the taxpayer's liabilities
One year and three nonths |ater, Rone_gave notice'that it elected
to exercise its optlpn to purchase. Three nonths thereafter _the
actual transfer of title and issuance of stock took place. The
taxpayer was imediately dissolved and its assets gt e Rone

stock) were distributed to its shareholders. These sharehol ders
as a group thereupon owned about seven percent of all the shares
of Rome stock outstand-ing. The District Court of Appeal concluded
that this transaction-did not constitute a reorgani zation, con-
sol i dation or merger;~bit a bona fide sale of assets.

It was stated in Banner Machine Co. v. Routzahn, 107 Fed.
2d 147, cert. den. 30QOSTTOSAIF . with respect to the Federal
provi sions, -that as interpreted in the M nnesota Tea Conpany and
the Pinellas Ice & Cold Storage Conpany cases, su?ra, ihe statute
enbraces circunstances 'difficult to delimt.” It follows that
cases arising under this_statute will necessarily be decided upon
their peculiar facts." The differences between the Andersen-
Carlson case and that-before us in respect to the relati OnShlﬂ of
the parties, the purposes involved and the steps leading to the
transfer of assets a-re readily apparent.

_ I n accordance with the views of the California Supreme Court
in San Joaquin_Gnning Co. v. McColgan, supra, that the word
"merger' 1S to be gi VEN a broad interpretation to effect its pur-
poses and that Federal decisions under a simlar statute are
proper guides, we conclude that the transaction here involved
constituted _a "merger" W thin the nmeaning of subdivision (c) of
Section 23251.--It i S thus unnecessary to determ ne whether the
transaction is enbraced by subdivision (d) of that section.

— w— e — o

- Pursuant to the views expressed in the Opinion of the Board
on file in this proceeding, and good cause appearing therefor,

- I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 26077 of the Revenue and Taxation Code, that the action
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' of the Franchise Tax Board in denying the claimfor Heating |
Equi pment Manufacturing Conmpany for refund of franchise tax B

the amount of $2,780.28 for the taxable year ended February 28,
1957, be and the same is hereby sustained.

Done at Sacramento, California, this 14th day of Novenber,
1960, by the State Board of Equalization.

John W Lynch , Chai rman
Go. R Reilly , Menmber
Paul R. Leake , Menber
Ri chard Nevins , Menber
,  Menber
. ATTEST: Dixwell L. Pierce , Secretary
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